
May 2000

Michelle Barczak Asst District Counsel Via Facsimile 716 879-4292

Ray Pilon Project Manager Without Attachments Regular

Department of the Army
Mail With Attachments

Buffalo District Corps of Engineers

1776 Niagara Street FOR PUIRPOSE OF SETTLEMENT

Buffalo New York 14207-3 199 ALL RIGHTS RESERVED

KONGEL

SHAW
Re Settlement of Damages Caused to Somerset Group Property

During August-December 1998 Asbestos Removal Project

Dear Michelle and Ray

On April 19 20001 had veiy productive conversation with Victor Kotwicki Chief of

the Army Corps of Engineers Detroit District Real Estate Division reiterated to Mr Kotwicki

on April 19th as we collectively did at the March 20 2000 meeting that we would be willing to

separate the asbestos claim settlement issues from the site access agreement This concession was

based on the contingency that separate settlement negotiations on the asbestos claims would

proceed

During the April 12 2000 Restoration Advisory Board meeting Michelle explained to me

that additional asbestos removal work would not be possible on the Somerset Group site under your

current programs and/or due to budget constraints however damages caused to the real estate itself

could be settled Michelle was not sure at that time whether settlement could only take the form

of services to restore the damages caused to the site or could be monetary settlement On April

19th Mr Kotwicki confirmed that we could negotiate monetary settlement and suggested that we

prepare this letter setting forth the basis of the asbestos claims and the terms of proposed

monetary settlement

Basis of Claim

Under the October 1996 Right of Entry for Environmental Assessment and Response

Agreement entered into between the United States of America and Somerset Group Inc by its

President John Syms the Government was obligated to restore the Property .. replace or remove

any pavement or other cover which was damaged .. reconnect any utility lines and facilities which

were required to be disconnected or are otherwise disturbed or damaged and pursuant to its

obligations under the Federal Torts Claim Act 28 U.S.C 2671 Ct seq undertake the necessary

payment for any damages caused

Beginning in August 1998 and continuing through December 1998 Environmental Quality

Management Inc EQMI and its local subcontractor Environmental Products Services Inc

EPSperformed an asbestos removal project on behalf of the Army Corps of Engineers
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pursuant to an approximately $1 millioncontract namely Deliveiy Order 01 executed by the ACOE

on August 20 1997 Portions of the Site were significantly damaged and Somerset Group logged

numerous complaints with the Corps the Contractor and subcontractor during the project about the

damages being caused to the property

On January 1999 shortly after the termination of the project the Somerset Group sent the

Army an invoice for damages See Exhibit It listed the items or structures damaged and estimated

the cost to repair such damages based on Lewport Construction Inc.s estimate for such repairs

Since that invoice was sent Somerset Group obtained estimates for road repair and utility pole repair

from outside vendors These estimates far exceed the estimates originally quoted in the January 8th

invoice

On February 1999 Ray sent the invoice to its contractor EQML for consideration See

Exhibit EQMI has not contacted Mr Syms since that time

In letter dated October21 1999 from Ray to John Ray acknowledged that ten 10 panels

of asbestos left on the surface of the ground at the Site should have been removed certain rocks be

removed and the certain roads repaired with 1-inch topcoat In addition the letter continues by

indicating that the Corps has notified its contractor it is responsible for certain other damages

including repairs to buildings in Area damages tank farm wall in Area two water

shut off valves fire hydrant in Area cooling water valve in Building courtyard See

Exhibit While this letter acknowledged certain damages it was not fully comprehensive of the

damages cause during this project Additional operational violations during the performance of the

asbestos project are confirmed in an internal Army Corps of Engineers September 11 1998

inspectors report See Exhibit

Obviously the quantity of asbestos remaining in not only subsurface but surface soils is still

at issue but is far greater than 10 asbestos-containing panels lying on the surface of the ground See

pictures attached to the March 17 2000 Right of Entry Agreement correspondence In addition the

length of damaged roadway described in the Corps October 218t letter is far less than the actual

roadway impacted Finally the list of contractor related items is not complete In the following

section of this correspondence comprehensive list of all damages caused to the property during the

August 1998 December 1998 asbestos removal project is provided

II Assessment ofDamages

Mr Syms does not want EPS or EQML back on his property brief review of the

damages caused to the property reveal the total disregard these contractors had for the Site and Mr
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Syms Therefore Somerset Group would prefer monetary compensation in lieu of services to repair

damages caused to the property during the asbestos removal project In exchange for monetary

settlement of these claims Somerset Group shall provide the United States with release from any

future claims associated with these damages The following damages were caused and Somerset

Group believes the settlement amounts listed are fair and reasonable

DAMAGES CLAIM

Subcontractor Hit Building in Area with an excavator $4800.00

three times West wall North East corner and North

end This damage further destroys any potential reuse Estimate reflects value to

of the building The arrow on the first picture reveals repair cinder block and

wall cracked to the roof line See Exhibit structural damage

Tank Farm Walls in Area 18-N were damaged and the $3750.00

cement surrounds for two monitoring wells in this area

were destroyed by equipment This damage further Estimate reflects value to

destroys the value of the site See Exhibit repair concrete damage

Seven shut-off valves that stuck up out of the $4200.00

ground were driven over with tractors and shut off

valves were snapped off and are no longer visible See Estimate reflects value to

Exhibit Unfortunately there is only one picture of replace valves

this damage because the stems are no longer present this picture

shows part of one of the valve sleeves lying on the ground

Corps October 21 letter states that only five

valves were destroyed Even though there is no potable or

non-potable water supplied to the facility at the current

time this damage further eliminates the possibility
of

water being supplied to the site after the remediation is

complete
____________________________

One fire hydrant was broken off of its sleeve pipe in 350.00

Area and the valves of another fire hydrant in Area

18-N were broken See Exhibit which only includes Estimate is based on verbal

the second hydrant This damage further diminishes the quote from Churchill Valve

value of the site from being reusable industrial park Co
with safety controls such as fire hydrants
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DAMAGES CLAIM

The sleeve of the Cooling Water Line was snapped off 460.00

by the subcontractors equipment and the valve is

presently hanging in place This damage further Estimate reflects value to

diminishes the value of the site from being reusable replace sleeve and valve

industrial park Boron and lithium products were piped

through this line according to the as built drawings

There is no photograph attached depicting
this

damage ________________________

The subcontractor intentionally tore down 16 steel $1600.00

chain link fence and the fence posts that surrounded the

power distribution area because the fence allegedly Estimate reflects original

interfered with movement around the site The fence value of fencing material and

posts were left on-site in heap and the fencing does not reflect current

material was thrown on another pile of steel parts See value which would have

Exhibit Pipes with asbestos wrapping materials been higher

are visible in the second photograph
_____________________________

utility pole in this same power distribution area was $1800.00

snapped off at ground level This damage destroys the Amount increase from 1/8/99

source of electrical power in the vicinity of Area and invoice based on estimate

the main distribution area for electrical power to from outside contractor

Area Another utility pole was also damaged See Ferguson Electric

Exhibit Construction Co Inc See

Exhibit

Subcontractors intentionally removed steel that was $11000.00

being stored inside the building in Area pushed the

steel into various piles damaging original steel beams Estimate is based on original

and parts as well as pallets in order to sell such purchase price of steel beams

material as scrap metal This work was not necessary parts and pallets and does

to perform under the terms of the contract with the not reflect current value

Corps and was done without Somerset Group approval which would have been

Mr Syms on behalf of Somerset Group and his other higher For example steel

businesses purchased these materials new some years frame pallets were purchased

ago They were rusty but useable before they were for approx $55 each

pushed into heaps He did intend to use them someday current price would be

in the future The damage to these items has approx $140

permanently destroyed their usefulness See Exhibit
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DAMAGES CLAIM

10 The roads at the Somerset Group site were paved $131358.00

before the August -December 1998 project was

commenced significant square footage of roadways Amount increase from

was destroyed by the approximately 80-90 trucks that January 1999 invoice

were on-site each day during the project The total based on actual estimate

square footage of roadway reflected on the attached from outside contractor

Clause Paving repair estimate were torn up throughout Clause Paving

the property by track excavators and bulldozers Dirt

was replaced with what was once asphalt and then

hydro seeded the site Grass is now growing on the

roads The Corps October 21 correspondence appears

to acknowledge damage to two of the roadways with

square footage of 1000 20 265 15 But this did

not include two roads damaged on the East and West

side of Area and the continuation back to the main

entrance road or two roadways leading from Area

into the Area building on each side See Exhibit

three pages ofphotographs The damaged roadways

which now have grass growing on them add to site

maintenance costs and further diminish property value

11 number of drainage ditches were damaged during the $18700.00 $6000.00 to

project Contractors filled in ditches to cross over them replace culverts not included

and never restored the ditches in accordance with terms in January 1999 estimate

of the contract See Exhibit page Contractor

also removed one culvert pipe crushed another and

plugged one with wood and other debris See Exhibit

page Please note that 17 dead frogs were found

on April12 2000 in the ditch near Building 30

marked in Exhibit The New York State

Department of Environmental Conservation

informed Mr Syms that you were made aware of this

situation the day after the discovery on April 13

2000 ________________________
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DAMAGES CL4IM

12 Two final pictures illustrate the sloppy housing Damages from these

practices of the contractors during the project See incidents cannot be

Exhibit 10 The first picture shows the contractors calculated until these areas

driving over contaminated soil tracking asbestos are further investigated

around the site This and other violations of law and Somerset Group believes the

regulation are revealed in the Army Corps of Engineers remaining on-site asbestos

inspector report See Exhibit The second picture is contamination and any fuel

outside of an oil tank borrowed from Somerset Group oil contamination should be

to store the contractors fuel for their vehicles The investigated during the RI

contractors never cleaned the fuel oil spilled during and reserve the right to

their use of the tanks The fuel oil may have seeped renew any claims associated

into the ground through any cracks in the concrete with the incidents revealed in

the final two pictures

TOTAL $184018.00

Sincerely

KNAUF KOEGEL SHAW LLP

Linda Shaw

LRS/soi

Attachments

Pc Ron Kuis Esq w/ attach

Alan Knauf Esq w/ attach

Victor Kotwicki w/ attach
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LEW-PORT INDUSTRIAL PARK

BIrner Road You owrr New York Itfl7A

Dept of the Army

INVOICE 10185

od U0S Army Engineer District INVOICE DATE 1/8/99

To 1776 Niagara St
Buffalo MV 14207

TERMS NET

OUR ORDER NO

YOU9 ORDER NO

Repairs to damaged Bldg Area tF
48OOO

Repairs to damaged Tank Farm Walls Area
375000

Replacement of 7seven water Shut-Off Valves 42OO0O

Repair of Fire Hydrant Area
35OOO

Repaii of Cooling Water Line Valve Bldga Courtyard
46oOO

Replace l6sixteefl Fence Posts Area eF 16OOOO

Replace Utility Pole Area
8Q0000

Replace Damaged Steel Sections and Pallets
$11 OOOOO

Repair Roads Damaged Throughout
300OOOO

Restore Drainage Ditches in Areas to achieve l87OOOO

positive drainage includes cleaning culvertS

TOTAL 7566OOO
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FACSIMILE TRANSMITTAL HEADER SHETForue oThifom 2$-li flpop ny IOOISzCOMM NDFICE
NAMEJOFFCE SYU8QL OFCE TLEpl-oJ AX NoNO AUTOVOt/CoMM AUTOVON/cO.1IMFROM Ray Pilon Buffalo Distiic.t 716 879-4146 716 879-4195

Corps of Engineers

Project Manaenr BranchTO John Syms Somerset GLOUp 716 754-4383 716 754-4385CLASSACATiON PRECEf3NCE NO PAGES QATEInME
YEAS FIELEASERS SgGrjj

___________10/21/99
_____________________________

REMARKS

John

Attached are

letter explaining what we are proposing to settle your claims and
Right-of-Entxy that we need before we can schedule our contractor to c-ometo your site

Please review these items and call me to discuss

Thank you

Ray Pilon

Project Manager

oe bofn cmmunrcn

GO1 2O1-R JIG GO
DA 01G AUQ 70$ O9GOETE
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DEPARTME1 OF THE ARMY
BUFFALO DISTRtCT CORPS OF ENG1Ns

1776 NIAGARA STREET
BUFALO NEW YORK 14207-3199

REPLY To
ATTENTION OF

Octoier2j 1999Project Man agenient

SIJBJECr Asbestos Removal Projec-r Somerset Property Former Lake Oniazio OrdnanceWorks Lewjston New York Contract No DACw49-98-rJ3 SPDT Delivery Order 01

Mr John Syms
Somerset Group
1600 Bairner Road

Youngstown New York 14174

Dear Mr Syrns

This is further to my letter dated July 16 1999 canceixiing the subject contract and proposedcorrective actions and payments related to your claims

am pleascd to inform you that we are planning to re-mobilize our contractor in the nearfuture to address some of your concerns

In summary we plan to

Handpick and dispose of transite panel pieces including
About five trasite panels located near the loading dock area
About two transite panels located near the old storage tank
About three transite panels located near the entrance gate

Remove rocks in Area and add topsoil and hydroseed as needed

Repair roads with 1-inch tooat Roads to be repaired coisist of the main road intothe property from Balmer Road to the north end of Area and thu road along the north end ofArea from the entrance road to Area Dimensions are approximately 1000 feet by 20 feetand 265 feet by 15 feet Also the road that runs east along the north side of Mr Syms office
building requires stone as far as the bend at building 6-01 approximately 500 feet by 10 feet

You are aware thit our kigh t-Entiy ROE have expired Attacbed is new
RightofEijuy that we propose to be executed by you to allow us to proceeL cannot scheduleour contractor to mobilize until receive the ROE Therefore please review the ROE and if
acceptable return it to me as soon as possible
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Project MaflageTrient

SUBJECT Asbestos Removal Project Somerset Property Fcrrner Lake Ontario OrdnanceWorks Lewiston New York Contract No DACW49-98D..gyy33 SPIDT Delivery Order 01

It is also recognized that you have additional claims of damages not sciEcaUy identifiedabove These include

Repairs to building in Area

Repair to damaged tank fann waIl in Area

Repair or replace two water shut-off valves
Repair of flrc hydrant in AreaE

e. Repair to cooling water valve in building courtyard

Our contract requires the contractor to be repon.siblc for thesc damages and we havedirected him to resolve these issi.ies with you as soon as possible

If you have any questions or require any addkjona infonnAtjon please do not hesitaz tocal.1 nie at 716 879-4146

Sincerely

P1 on

Project Manager

Auachrnnr Right-of-Entry
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DEPARTMENT OF ThE ARMY
RIGHT-Op-ENTRy FOR CONSTRITCTJON

DACW35-9-99. 1031

FORMER LAKE ONTARIO ORDNANCE WORKS
SOMERSET GROUP iNC YOUNGSTOWN DERPFCJTIJS PROGR

PROJECT NO NYO025o4
TUE SOMERSET GROUP INC hereinafter called the Owner in consideration of theassistance and advantages to bc derived by the Owner does hereby grant to the UNITEDSTATES OF AMERICA hcreinaftcr called Government

right-of.-eniry upon the followingterms and conditions

The Owner of said premises hereby gi-mts to the Government an irrevocable right tocater upon the lands hereinafter described at any time within period of two years
beginning 20 September 1999 and ending 19 September 2001 to perform surface and subsurface
investigations including soil arid grcnmdwuter sampling and analysis as well as remediation if
necessary The right-of-enny includes the right to perform survey and exploration of arcas
suspected of containing additional contamination or military materials

The
right-of-enlry includes the right of ingress and egress on other lands of the Ownernot described below provided that such ingress and egress is necessary and not otherwise

available to the Governmemt the right to establish work and storage areas and the right of accessto the project site

All tools equipment buildings improvemex and oCrproperty taken upon or
placed upon the land by the Government shall remain the property of the Government and maybe removed by the Government at any time within reasonable period after the expiration of this
permit or right-of-entry

The Government shall have the right to patrol and police the lands hereinafter
described during the period of this right-of-entry

If any action of the Governments empbyees or agents in the exercise of this right-of-
entry results in damage to the real property the Government wiU in its sole discretion either
repair such damage or make an appropriate settlement with the Owner In no event shall such
repair or settlement exceed the fair market value of the fee title to the real property at the time
inamediazely preceding such damage The Governments liability under this clause is subject tothe

availability of appropriacicyns for such payment and nothing contained in this agreement maybe considered as implying that Congress will ax later date appropriate funds sufficient to meet
any deficiencies The provisions of this clause are without prejudice to any rights the Owner
may have to make claim under applicable laws for any damages other than those provided for
herein.
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The iund affected by this Righr-of-Enuy is located in the State of New York County ofNiagara and is shown on attaehed Exhibit

tSSMY HANI ANU SEAL this day of 1999

WrrN

JSEA.L
SIGNjBr

SEAL
SIGNATUR.WThIC

ACCEPTED BY
VICF0R KOTWICK
Chief Real Estate DIvjjo
Detroit District
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SFcC Vrrcn Grffln CNA3E 410 52
PROJECT VS.TEC La Ct1o Odnc V\or rpCuitt Lv1tn
NwYk

CF \/ST 00i0 p.tmer 01

JR.POSE CF VT To prck tF cthi cy

batmnt projct

yf3%
srwahn FU cTh 1O1 wffla ohr

ntnn ACM th xf and ACMirCJ
Jic1 aqMpmnt was tic4 that oyes wra wea1nç
fathd ha.r that woMd ntrfa3a with th donn.r of th rirator whe orthiç
sde bu dn 6C1

u1dn Ci ot encoad abatin ovvmn tha wind and
oth aements to bow thuh ditirbr the abie asbeia that exrtd the

din
Aiter or pressure bdr 0t ot aotod terL Water
thaniro from the buildkg nd enlo the ground mtthe oU and mratng
down Mil utde frye 10 foot oli remova area Th water oontair
ACM from bucHng 6O1

Equipment from the bu thnç not rernood to ffrt floor for wiph and/or washlnq
Equipment wa.shd poe No eydown raetabiished

Asbstos containing mcrL not pliwed in drums ciung resure whg of

aecnd 9co Mo rtcovered w3trj 2yetme ano ef on fi floor



CENAENH 2CO1c
SUBJECT SUBJECT Sts Actviy Oberafion Lake Ontario Ordnance Work

Aeoesto Abatenei Lew 3n ano oc-ter NIagara Count Nev York

Mti snevn berns and other mcei1areo metai that were located

building 8-01 and mied to be kept by the Somerset Group haphaardiy

thrown into bl pes on the ground oLtside of buding 6-01 without being

covered or cleaned

No weffing being peormed rot during or after grubbing/clearing areas of

vegetation Areas west and northwest ot ou thng 01 and an area south of

buildIng 30A grubbed/cared of t-ees and veetatn Soil containing visib
frble ACM Le crushed trrtpaneis cbsed blowing around the No

perimeter air monitoring being peiormed The ony ar rncrtorng being

conducted wea personal end air monitoring tne courtyard of building 601

No decontaminotion pad constructed for equipment beg used in areas where

contact with frbIe ACM is unvoidab

Equipment not maintained in one ceiian area or cleaned before being moved

around the ste through areas that were not identted for soil removaL

Equlprnent Le fork lifts used iside budng 8-01 observed to be tracking ACM
from nsice the bulldng to areas 150 tet west of the buthng to the roiloff

iOCCtOfl disposing of coiisctd transt panels Thl same equipment also

noticed to be tracking ACM to other kcatkns erund the outside perimeter of

building 601 that had not teen identified for so removaL Track hoe also

obeeried going from an area with vislbe ACM in th soil through areas not

identified for soii removal without being cleaned Track hoe ao obsenied

moving from these areas and down paved road-leaving diii containing ACM
without caning it up or wethng the road

Several areas throughout the site with suspect ACM I.e jackets ong with

asbestos containing transit pane and other debris that per contractor were not

identified as area3 that need to be evaluated or cleaned up The contractor

stated that they bid and wee awarded the contract on the 90% degn which did

not address some of these areas

Care should be taken to prevent unneossary exposure to employees and the

environment from asbestos fbers that could become airborne during abatement

procedures inspection of empioys should be done at the beginrng of each

workday to ensure that they are free of hafr that wiU interfere with the donning of

the respirator



CENAB-ENHt 200-Ic
SUBJECT SUBJECT Site Acdvty OberUon Lak Ontac Ordnance Wcrk
Asbestos batement Lewietci ana Pcrer aara Ccuit Nv Yon

COMMENTSIRECQMMENDATION$

A1 contaminated wash water sha be coflected aria fltrd through HEPA fter

prior tn discharge to the sewer or to grade Th can be aomplished by

creating bermed area wIth polyethyens to collect the water before ch2re

All items and equipment stored in building 6O1 shall be rercov nd
decontaminated prior to the start of asbestos batament Th equfpment shaU

be placed in the laydown area that houid be ocated on the rtflr building

601 The laydown area shall have at minimum three iayer of 8mil

poyethy1ene within berm This equipment shall be labeled or tged
transpoed to temporaiy storage area This storage area shall be atd
least 100 ft from and soil removal areas and shall be free ofsbestos Removed
items shall be terped

6as of mortar will be placed in drums for containment This is nessaty
protect and to decrease the further spread of the contamination due to the

elements

Sci rontafrng ACM ana other ttems contang ACM wil requke contrled

wetting down to contri potential admissions The ecU should also be wetted

down or compiety cOverd while wting for transport to the landfilL

Decontamination pads should be constructed to clean heavy equipment prior to

it leavln9 contaminated areas for or through clean areas These pads should

be constructed In an area where the least posble contact with contamination

will occur This to prevent the spread of contamlnation areas not

designated for soil removaL

Roads should be wetted down and/or cleaned fres of any contaminated dirt after

being used This is to prevent the spread of contaaiination and the control of

potential adrnissons
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CENAB-ENH1 2OO-1c
SUBJECT SUBJECT Site Actvty Obseiation Lake Oniaro Ordnance Work
Asbestos Abatement Lewton and Poier Niagara County New York

Roil-off containers shoud be pced cioser to the act work area so that the

equprnnt wH not have to go through areas that are not denated for soil

removai when disposing of transit pneis and other cohtarnnated debr

If there are any questions concerning this of Staff Vst pBaSe cortct

the undersigned at 418 962-3333

VERNON GRFHN
Envircnrnent Halth Technician
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Pallet before Destruction by Contractors

f_/_

--

--

Pallets pushed

li-ito pile by

Contractor

Steel Reams Being pulled out ofBwlding in Area



Exhibit

S1e Beams Parts Being Pushed into Pile by Contractors Equipment

Another view of

Material Bent

Destroyed

Container From Scrap Metal Company Rented by Contractors

2u4-



8



Exhibit

West View ofRoaci North of Office

View ofRoad Section East to

West North of Office roads with

remaining pavement visible

East to West

Road South of

Office North of

Area
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Road West Side ofArea running

north to south fence line

Another view of Damaged Road

Damaged Road

West of Area
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Damaged Road West

North ofArea

Another view of Damaged
Road with Truck

Entrance Road Area

to Building 30A
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Exhibit9

Flooding from

Plugged Ditch at

South Fence Line

View ofPlugged Ditch

South ofBldg 30A note

Debris at East End

oil April 12 2000 lead

iogs were/bitud in lhis

litcIl

Flood Area looking

Nortlv arrows point

to plugged ditch
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Culvert Pipe Pulled

Out of Ground

Area

Crushed Culvert East Side

ofArea 18 note Debris at

North End Culvert

Close up ofDebris

at North end of

Culvert Area
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---
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Exhibit 10

Truck Being Loaded

on Contaminated

Ground Area

ShotofFuelOji Spill

In Area West of Bldg


	Knauf Koegel & Shaw LLP Letter Purpose of Settlement
	Exhibit A

	Exhibit B

	Exhibit C

	Exhibit D

	Exhibit 1 

	Exhibit 2

	Exhibit 3

	Exhibit 4

	Exhibit 5

	Exhibit 6

	Exhibit 7

	Exhibit 8

	Exhibit 9

	Exhibit 10


	Text40: 200-1e
	Text41: C02NY002504_08.01_0062_a


